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DISCLAIMER

This newsletter includes claim prevention techniques that are designed to minimize the likelihood of being sued for legal
malpractice. The material presented does not establish, report, or create the standard of care for attorneys. The articles do not
represent a complete analysis of the topics presented and readers should conduct their own appropriate legal research.

IN BRIEF
SERVE WITHIN 60 DAYS

AND OTHER SERVICE TRAPS
A common source of legal malpractice claims

against plaintiffs� attorneys is failure to properly
serve the defendant.  Many of these claims could be
avoided with the help of an effective docket system
and diligent follow through.

Here are a few simple tips to help you avoid
becoming a malpractice statistic.

SERVE WITHIN 60 DAYS OF
FILING DATE TO USE FILING

DATE AS COMMENCEMENT DATE

Generally, a complaint is deemed commenced
only after the complaint is filed and the summons
served.  ORS 12.020(1).  In order for the action to be
deemed commenced on the date the complaint is
filed, the summons and complaint must be served
within 60 days of filing the complaint.  ORS
12.020(2).  If the complaint is filed close to the
running of the statute of limitations, it is critical to
serve it within 60 days of the date the complaint was
filed.  Otherwise, the �commencement date� will be
the date of service (not the date of filing) and the
plaintiff�s rights may be time barred. Whenever
possible, do not wait until the last minute to file or
serve the complaint.

When you are handling a case with time
limitation deadlines, identify and docket the deadline
for the time limitation, the date by which service
must be accomplished, and additional reminders in
intervals before the ultimate deadline.  REMEMBER:
Service must be made within 60 days of filing the
complaint in order for the action to be deemed
commenced upon the date on which the complaint in
the action was filed.  ORS 12.020(2).

CALENDAR SERVICE VERIFICATION

Provide the summons and complaint to the
process server or sheriff with as much lead time as
possible before the ultimate deadline. Provide an
adequate description of the defendant and
information on his or her whereabouts. Use your
calendar and/or tickler systems to remind you to call
the sheriff or process server to verify that service
has been accomplished and by what method. If
personal service was used, obtain the return of
service, review it, file it promptly with the court, and
docket the deadline for the defendant�s first
appearance. If substituted or office service was
used, obtain the return of service, file it promptly
with the court, do the necessary follow-up by first
class mail, file the appropriate affidavit with the
court, and docket the first appearance deadline.
Service is not complete until the follow-up mailing
has been accomplished.  See ORCP 7 D.

The Professional Liability Fund claim files are
full of good reasons why you should NEVER wait
until the last minute to provide the papers to your
process server.  For example, the process server may
not understand the need to immediately serve the
documents and may not timely accomplish service.
If the deadline runs, you may be faced with a legal
malpractice claim.

SERVICE BY MAIL

In motor vehicle cases, you may use the
alternate steps for service by mail outlined in ORCP
7D(4). (Service on the Motor Vehicles Division is no
longer permitted.) To qualify, you must make at least
one attempt to serve the defendant by a method
other than mailing. Multiple mailings to multiple
addresses may be required, and an affidavit of
compliance is required. Service by mail under ORCP
7D(4) should be initiated immediately when other
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service methods fail. Service under this portion of
the rule is completed on the latest day on which any
of the required mailings is made, and must be
accomplished within 60 days if you wish to rely
upon the filing date for statute of limitations
purposes.

NEVER GRANT EXTENSIONS WITHOUT
WAIVER OF SERVICE CHALLENGE

When filing complaints close to the statute of
limitations, NEVER grant the defendant an
extension of time in which to appear UNLESS the
defendant agrees to waive challenges to the
sufficiency of service.  Otherwise, if the extension is
granted and service is successfully challenged after
the time limitation has run, the plaintiff�s claim will
be barred.

OTHER SERVICE METHODS

Service on tenants of mail agents, service by
publication, and primary service by mail are other
methods of service available to practitioners;
however, these methods can only be used in specific
circumstances.  In situations where you have not
been able to achieve personal service on a
defendant, make it a practice to review and carefully
follow ORCP 7 D. Use your calendar and/or tickler
systems to monitor the progress of the sheriff or
process server.

RESOURCES

The Professional Liability Fund offers a litigation
packet which contains 16 forms, including a Service
of Process Checklist. This packet is available at no
charge and can be ordered using the order form in
this issue of In Brief. For additional information on
service related issues, see the Legislative Alerts
issue of In Brief published in October 1999.  The
Oregon State Bar is also an excellent source for CLE
material in the area of trial practice and litigation
with publications such as the Civil Litigation
Manual updated in 1999.  Visit the Bar�s web site at
www.osbar.org or contact the Bar�s CLE order desk
at 503-620-0222 or 800-452-8260, extension 413 for
more information.
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